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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

JEFFREY S. SUTTON CHAIRS OF ADVISORY COMMITTEES
CHAIR

STEVEN M. COLLOTON
JONATHAN C. ROSE APPELLATE RULES

SECRETARY

EUGENE R. WEDOFF
BANKRUPTCY RULES

DAVID G. CAMPBELL
CIVIL RULES

REENA RAGGI
CRIMINAL RULES

SIDNEY A. FITZWATER
EVIDENCE RULES

MEMQRNDUM

To: Honorable Jeffrey S. Sutton, Chair
Standing Committee on Rules of Practice and Procedure

From: Honorable David G. Campbell, Chair
Advisory Committee on Federal Rules of Civil Procedure

Date: May 8, 2013

Re: Report of the Advisory Committee on Civil Rules

I. Introduction

The Civil Rules Advisory Committee met at the University of
Oklahoma College of Law on April 11—12, 2013. Draft Minutes of this
meeting are attached. This report has been prepared by Professor
Cooper, Committee Reporter, with Professor Marcus, Associate
Reporter, and various subcommittee chairs.

Part IA of this Report presents for action a proposal
recommending publication for comment of revisions to Rules 1, 4,
16, 26, 30, 31, 33, 34, 36, and 37. These recommendations are
little changed from the proposals that were presented for
discussion, but not for action, at the January meeting of the
Standing Committee. They form a package developed in response to
the central themes that emerged from the conference held at the
Duke Law School in May, 2010. Participants urged the need for
increased cooperation; proportionality in using procedural tools,
most particularly discovery; and early, active judicial case
management.

Part lB presents for action a proposal recommending
publication for comment of a revised Rule 37 (e) . Publication was
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Advisory Committee on Civil Rules
Report to the Standing Committee
May 8, 2013 Page 28

1000 determined in the same way as under Rule 33(a) (1). The limit does
1001 not apply to requests to admit the genuineness of any described
1002 document under Rule 36(a) (1) (B). As with other numerical limits on
1003 discovery, the court should recognize that some cases will require
1004 a greater number of requests, and set a limit consistent with the
1005 limits of Rule 26(b) (1) and (2)

1006 Rule 37 Failure to Make Disclosures or to Cooperate in Discovery;
1007 Sanctions

1008 (a) MOTION FOR AN ORDER COMPELLING DISCLOSURE OR DISCOVERY. * * *

1009 (3) Specific Motions. * * *

1010 (B) To Compel a Discovery Response. A party seeking
1011 discovery may move for an order compelling an
1012 answer, designation, production, or inspection.
1013 This motion may be made if: * * *

1014 (iv) a party fails to produce documents or fails
1015 to respond that inspection will be permitted —

1016 or fails to permit inspection — as requested
1017 under Rule 34.

1018 Committee Note

1019 Rule 37 (a) (3) (B) (iv) is amended to reflect the common practice
1020 of producing copies of documents or electronically stored
1021 information rather than simply permitting inspection. This change
1022 brings item (iv) into line with paragraph (B), which provides a
1023 motion for an order compelling “production, or inspection.”
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1140 produced;

1141 (D) any issues about claims of privilege or of
1142 protection as trial—preparation materials,
1143 including — if the parties agree on a procedure to
1144 assert these claims after production — whether to
1145 ask the court to include their agreement in an
1146 order under Federal Rule of Evidence 502;

1147 Rule 30 Depositions by Oral Examination

1148 (a) WHEN A DEPOSITION MAY BE TAKEN. * * *

1149 (2) With Leave. A party must obtain leave of court, and the
1150 court must grant leave to the extent consistent with Rule
1151 26(b) (1) and (2)

1152 (A) if the parties have not stipulated to the deposition
1153 and:

1154 (i) the deposition would result in more than 5
1155 depositions being taken under this rule or
1156 Rule 31 by the plaintiffs, or by the
1157 defendants, or by the third-party defendants;
1158 * * *

1159 (d) DURATION; SANCTION; MOTION TO TERMINATE OR LIMIT.

1160 (1) Duration. Unless otherwise stipulated or ordered by the
1161 court, a deposition is limited to one day of 6 hours. The
1162 court must allow additional time consistent with Rule
1163 26(b) (1) and (2) if needed to fairly examine the deponent
1164 or if the deponent, another person, or any other
1165 circumstance impedes or delays the examination.

1166 Rule 31 Depositions by Written Questions

1167 (a) WHEN A DEPOSITION MAY BE TAKEN. * * *

1168 (2) With Leave. A party must obtain leave of court, and the
1169 court must grant leave to the extent consistent with Rule
1170 26(b) (1) and (2)

1171 (A) if the parties have not stipulated to the deposition
1172 and:

1173 (i) the deposition would result in more than 5
1174 depositions being taken under this rule or
1175 Rule 30 by the plaintiffs, or by the
1176 defendants, or by the third—party defendants;
1177 * * *
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1219 only, the truth of any matters within the scope of Rule
1220 26(b) (1) relating to:

1221 (A) facts, the application of law to fact, or opinions
1222 about either; and

1223 (B) the genuineness of any described document.

1224 (2) Number. Unless otherwise stipulated or ordered by the
1225 court, a party may serve no more than 25 requests to
1226 admit under Rule 36(a) (1) (A) on any other party,
1227 including all discrete subparts. The court may grant
1228 leave to serve additional requests to the extent
1229 consistent with Rule 26(b) (1) and (2). * * *

1230 (Present (2), (3), (4), (5), and(6) would be renumbered]

1231 Rule 37 Failure to Make Disclosures or to Cooperate in Discovery;
1232 Sanctions

1233 (a) MOTION FOR AN ORDER COMPELLING DISCLOSURE OR DISCOVERY. * * *

1234 (3) Specific Motions. * * *

1235 (B) To Compel a Discovery Response. A party seeking
1236 discovery may move for an order compelling an
1237 answer, designation, production, or inspection.
1238 This motion may be made if: * * *

1239 (iv) a party fails to produce documents or fails
1240 to respond that inspection will be permitted —

1241 or fails to permit inspection — as requested
1242 under Rule 34.
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1243 B. Rule 37(e): Action to Recommend Publication of Revised
1244 Rule 37(e)

1245 In January, the Standing Committee preliminarily approved
1246 proposed amendments to Rule 37(e) for publication in August, 2013,
1247 on condition that the Advisory Committee consider the issues raised
1248 during the January meeting and make appropriate revisions in the
1249 draft rule and Note, returning for approval by the Standing
1250 Committee during the June meeting. The Advisory Committee’s
1251 Discovery Subcommittee has carefully considered possible revisions
1252 responsive to the concerns raised by the Standing Committee. The
1253 Subcommittee’s revisions were submitted to the Advisory Committee
1254 during its Spring meeting and -- with further revisions --

1255 unanimously approved by the Advisory Committee.

1256 The fundamental thrust of the proposal is as presented during
1257 the Standing Committee’s January meeting —— to amend the rule to
1258 address the overbroad preservation many litigants and potential
1259 litigants felt they had to undertake to ensure they would not later
1260 face sanctions. Rule amendments for this purpose were unanimously
1261 proposed by the E—Discovery Panel at the May, 2010, Duke
1262 Conference, and the Discovery Subcommittee set to work on
1263 developing amendments soon thereafter. A mini—conference was
1264 convened in September, 2011, to evaluate the various proposed
1265 approaches the Subcommittee had identified. From that point, the
1266 Subcommittee refined the approach that was presented in January.

1267 The proposed amendment focuses on sanctions rather than
1268 attempting directly to regulate the details of preservation. But
1269 it provides guidance for a court by recognizing that a party that
1270 adopts reasonable and proportionate preservation measures should
1271 not be subject to sanctions. In addition, the amendment provides
1272 a uniform national standard for culpability findings to support
1273 imposition of sanctions. Except in exceptional cases in which a
1274 party’s actions irreparably deprive another party of any meaningful
1275 opportunity to present or defend against the claims in the
1276 litigation, sanctions may be imposed only on a finding that the
1277 party acted willfully or in bad faith. So the amendment rejects
1278 the view adopted in some cases, such as Residential Funding Corp.
1279 v. DeGeorge Finan. Corp., 306 F.3d 99 (2d Cir. 2002), that would
1280 permit sanctions for negligence.

1281 Below is the revised rule and Note, along with a list of
1282 questions that the Advisory Committee feels should be published
1283 with the draft of the rule amendment, in order to focus public
1284 comment on issues that have been raised, including those raised by
1285 members of the Standing Committee. There follows an
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